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Abstract
Climate change and its effects are inextricably linked to complex questions of justice. These—
collectively termed climate justice—have in turn been subject to an increasingly broad debate in both
the scientific and the policy community. Despite this increase in attention, the ways in which the
effects of global warming will impact justice at various levels are still far from clear. In this paper, we
examine state-of-the art research and thinking on the implications of climate change for justice, to
clarify the linkages and potential intersections between them, and to identify the key resulting
governance challenges facing the international system. This paper explores potential pathways for
reform to make multi-level climate governance more fit for purpose, and to better anticipate and
address the predicted justice implications of climate change. Specifically, we pose two research
questions:
1.

What are the key policy and (multilevel) governance challenges at the intersection of climate
change and justice?

2.

How can current policies and governance arrangements (at different levels) be improved to
better meet these challenges?

Of course, climate justice mean different things to different groups and individuals and the potential
implications of climate change for justice are varied and complex. Climate justice is not simply a quick
reference to acting ethically, but rather a source of reasoning for what is considered legitimate, and thus
relates to more normative questions of equity and fairness.
In the final section, we discuss the following key policy implications and governance reform
recommendations for advancing climate justice:


looking beyond the state and towards a cosmopolitan perspective on climate justice



urging the fulfilment of legal obligations to combat climate change



recognizing climate change as a form of ecocide and a crime against peace



advancing a human-rights based approach to climate justice



strengthening protection for those displaced by the effects of climate change



developing institutional design propositions for inclusive and equitable climate governance at
multiple levels



strengthening multi-level and multi-stakeholder climate governance
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1.

Introduction

1.1

Background

The 2011 UNDP Human Development Report and annual IPCC reports provide
overwhelming evidence that we are reaching an upper limit to our capacity to emit
greenhouse gases (GHGs) without dire consequences. 1 Stabilizing greenhouse gas
concentrations in the atmosphere at a level that prevents catastrophic climate change will
require an estimated 40 to 70 percent reduction in anthropogenic long-lived GHGs by 2050
from 2010 levels to keep CO2 from exceeding 450 ppm by 2100, as well as global zero
emissions from 2100 onward.2
Climate change has often been called the single biggest challenge for humanity over the
coming centuries. Given the scale of the problem, its impacts on human life on earth, and the
level of coordinated action required to solve it, this statement seems more than adequate.
After the Intergovernmental Panel for Climate Change (IPCC) published its first assessment
report in 1990, it was accused of dramatizing the anthropogenic (man-made) causes as well as
the potential effects of global warming; now we know that the researchers had in fact
underestimated both causes and effects. Although uncertainty and unpredictability remains,
the scientific basis of climate change is now well established. It suggests that change is
happening more quickly than previously estimated and can no longer be framed as a distant
threat.3 The past three decades have likely been the warmest thirty years of the last fourteen
hundred. 4 The atmospheric concentration of greenhouse gases has increased to a level
unprecedented in the last eight hundred thousand years, and their “mean rates of increase”
over the past century “are, with very high confidence, unprecedented in the last 22,000
years.”5 Changing precipitation patterns, melting ice caps, rising sea levels, acidification of
oceans, and heightened climatic variability are only some of the predictable consequences of
a climate destabilized by warming atmosphere and oceans.
The magnitude and acceleration of adverse climate change in the last twenty years testified to
the inadequacy of international efforts to address, let alone halt or reverse, these trends. GHG
emissions continue to rise and a binding successor agreement to the 1997 Kyoto Protocol,
itself only marginally implemented, appears to many observers to remain out of reach. The
ever-growing body of research on the science of climate change and its likely economic,
political, and social implications gives rise to a heightened sense of urgency for
countervailing action. During the Paris Conference of the Parties (COP) in December 2015,
this evidence has partially been translated into the basis for a legally-binding agreement that
strives for a goal of two degrees global warming (with an aspirational target of 1.5 degrees).
Such action entails some combination of mitigation (reducing GHG emissions) and
adaptation (coping with impacts already unavoidable). The EU’s recently agreed-on climate
change legislation sets concrete measures to reduce EU emissions to 20 percent below 1990
1

UNDP, Sustainability and Equity: A Better Future for All (New York: Palgrave Macmillan, 2011); IPCC,
Climate Change 2014: Impacts, Adaptation, and Vulnerability, Working Group II, 5th Assessment Report
(Cambridge: Cambridge University Press, 2014).
2
IPCC, Climate Change 2014.
3
See, for example, Nicholas Stern, “The Structure of Economic Modeling of the Potential Impacts of Climate
Change,” Journal of Economic Literature 51, no. 3 (2013): 838–59; IPCC, Climate Change 2014.
4
https://www2.ucar.edu/climate/faq/how-much-has-global-temperature-risen-last-100-years
5
IPCC, Climate Change 2013: The Physical Science Basis (Cambridge: Cambridge University Press, 2013), 11.
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levels by 2020 and may be increased to 30 percent as part of an international agreement in
which other developed countries agree to comparable reductions. Because long-lasting GHGs
such as carbon dioxide (CO2) remain in the atmosphere for centuries, capping and reducing
such emissions will help keep climate change from worsening. However, alleviating its
effects in less time will require reductions in emissions of GHGs such as methane and
hydrofluorocarbons, whose atmospheric concentrations fall more rapidly and—pound for
pound—are thirty times more potent heat-trapping substances than CO2.6

1.2

Key Research Questions and Definitions

Climate change and its effects are inextricably linked to complex questions of justice.
These—collectively termed climate justice—have in turn been subject to an increasingly
broad debate in both the scientific and the policy community. Despite this increase in
attention, the ways in which the effects of global warming will impact justice at various levels
are still far from clear. Climate justice remains at the edge of official documents with aims to
address climate change. An “all-inclusive” preamble of the recently adopted Paris Agreement
has incorporated diverse concerns such as rights of vulnerable groups, gender equality,
common but differentiated responsibilities and so on, but only symbolically. The legally
binding text does not explicitly address these issues, not even incurring liability or
compensation for loss and damage related to climate change. In this paper, we examine stateof-the art research and thinking on the implications of climate change for justice, to clarify the
linkages and potential intersections between them, and to identify the resulting key
governance challenges facing the international system. This paper explores potential
pathways for reform to make multi-level climate governance more fit for purpose and to
better anticipate and address the predicted justice implications of climate change.
Specifically, we pose two research questions:


What are the key policy and (multilevel) governance challenges at the intersection of
climate change and justice?



How can current policies and governance arrangements (at different levels) be
improved to better meet these challenges?

Of course, climate justice means different things to different groups and individuals and the
potential implications of climate change for justice are varied and complex. Climate justice is
not simply a quick reference to acting ethically, but rather a source of reasoning for what is
considered legitimate,7 and thus relates to more normative questions of equity and fairness.
Climate justice is generally used as a term for viewing global warming as an ethical issue and
considering how its causes and effects relate to concepts of justice, particularly environmental
justice and social justice. This can mean examining issues such as equality, human rights,
collective rights and historical responsibility in relation to climate change. Recognizing and
addressing the fact that those least responsible for climate change experience its greatest
impacts is seen by many as being central to climate justice. 8 The term is also used with
reference to legal systems, where justice is achieved through application and development of
law in the area of climate change.9
6

Global Commission on the Economy and Climate, Better Growth Better Climate (Washington, DC: World
Resources Institute, September 2014), 152.
7
Forsyth 2014, 232
8
See Kofi A. Annan quote, 1 October 2009 – http://blogit.realwire.com/?ReleaseID=13791; globalissues.org,
climate justice and equity: http://www.globalissues.org/article/231/climate-justice-and-equity
9
For example, see Climate Justice Programme: http://www.climatelaw.org/
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Roots in Environmental Justice: “Climate Justice is a vision to dissolve and alleviate the
unequal burdens created by climate change. As a form of environmental justice, climate
justice is the fair treatment of all people and freedom from discrimination with the creation of
policies and projects that address climate change and the systems that create climate change
and perpetuate discrimination.”10
Climate Justice as Evaluative Model: “Climate Justice is a struggle over land, forest, water,
culture, food sovereignty, collective and social rights; it is a struggle that considers “justice”
at the basis of any solution; a struggle that supports climate solutions found in the practices
and knowledge of those already fighting to protect and defend their livelihoods and the
environment; a struggle that insists on a genuine systematic transformation in order to tackle
the real causes of climate change… Climate Justice addresses four key themes: root causes,
rights, reparations and participatory democracy.”11
Drawing from above sources we take the following working definition of climate justice for
this paper:
Climate justice is a human-centered approach linking human rights and development. It
protects the rights of the most vulnerable and aims at sharing the burdens and benefits of
climate change and its resolution equitably and fairly’.12 It is about ensuring, both collectively
and individually, that we have the ability to prepare for, respond to and recover from the
impacts of climate change and the policies to mitigate or adapt to them by taking account of
existing and projected vulnerabilities, resources and capabilities”.13

10

Climate Institute, 'Climate Justice Movements': http://www.climate.org/climatelab/Climate_Justice_Movements
Hoodwinked in the Hothouse: http://www.actforclimatejustice.org/tools-resources/other-sources/rising-tidepublications/false-solutions-guide/
12
Mary Robinson Foundation Climate Justice, Principles of Climate Justice, p. 1, available at:
http://www.mrfcj.org/pdf/Principles-of-Climate-Justice.pdf
13
Preston, Nick Banks, Katy Hargreaves, Aleksandra Kazmierczak, Karen Lucas, Ruth Mayne, Clare Downing
and Roger Street, Climate Change and Social Justice, An evidence Review,
http://www.jrf.org.uk/sites/files/jrf/climate-change-social-justice-full.pdf
11
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Climate Change and Justice: Multi-Dimensional
and Cross-Cutting Challenges

While the debate on climate change and security is almost exclusively concerned with the
adverse effects of climate change, the concept of ‘climate justice’ encompasses both climate
change causes and effects. Climate justice is a politically charged concept that has been at the
root of much of the deadlock that has characterized current climate negotiations. However, at
its core it refers to the fundamental asymmetry that those who have contributed least to our
warming atmosphere are the ones who will be affected most heavily by the impacts of climate
14
change. The populations living in the world’s least developed countries (LDCs) are
significantly more vulnerable to the consequences of a changing climate, while their ‘carbon
footprint’ is negligible when compared to the highly developed countries. However, if we
open up the traditionally closed box of ‘‘the state,’’ we see that the real divide is not only
between developed and developing states, but also between affluent and poor people,
wherever they are located. One way of recognizing this is to focus less on states and more on
people (section 2.1).
Justice concerns cut across all levels of the climate change debates. They are at the core of the
debates about mitigation (i.e. who cuts?), adaptation (i.e. who pays?) and climate governance
(i.e. who decides?). Justice considerations need to be an integral part of our efforts to address
and adapt to climate change, at the global as well as the very micro-level. Henry Shue (2014)
has called this the “unavoidability of justice”. Reder (2013) has argued that “justice serves as
the ethical standard through which conflicts of interest in the context of climate change have
to be judged”. Equity and fairness are important sub-concepts of climate justice. They relate
to both the processes through which decisions about how to address climate change are made
(i.e. procedural justice), and the ways in which the costs of mitigation and adaptation are
distributed (i.e. distributive justice). The UNFCCC also refers to the importance of ensuring
that global efforts to mitigate climate change are equitable and fair. To address developing
countries’ concerns about the asymmetry in historical contributions to global warming, the
concept of ‘common but differentiated responsibilities’ (CBDR) was coined and codified in
the UNFCCC. Nonetheless, perceptions of justice, or rather injustice, continue to dominate
and mostly block global climate negotiations. The most fundamental reason for this continued
deadlock is that there is no universally agreed upon definition of justice in general, and
climate justice in particular. Climate justice is an opaque concept that is loaded with very
different meanings, depending on one’s point of view.
Similar to the debate about climate security, the question who suffers most from climate
injustice yields different answers, depending on who one thinks the main referent object of
climate justice should be. A state-centric approach to climate justice places the historical
responsibility for the majority of all GHG emissions, and thus the responsibility for mitigating
action, on the world’s ‘old’ industrialized countries while simultaneously emphasizing
developing countries’ right to lift their populations out of poverty, including through energyintensive industrialization. An inter-generational perspective on climate justice stretches the
time horizon by emphasizing current generations’ responsibility to preserve the planet and its
resources for future generations who, unlike present generations in both developed and
developing countries, have no lobby at all to influence global climate negotiations. A social
justice perspective emphasizes the responsibility of affluent people, again in both developed
and developing countries, towards those who are most vulnerable and least capable of
14

Cameron et al. 2013.
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adapting to the adverse impacts of climate change: the world’s poor and marginalized. The
world’s oil producing states have claimed that a transition to renewable energies and a ‘green’
world economy is unfair to their citizens whose livelihoods depend on oil revenues and thus
have demanded they be compensated for their losses. This, too, is part of the climate justice
discourse. It should be obvious that climate justice is an inherently contested concept. In the
words of Reder (2013):
“Justice can be used to validate completely opposing strategies, sometimes to simply
defend vested interests or rights. Therefore the challenge for an ethical debate is to
relate justice not only to single aspects but to view it from an overall, comprehensive
perspective. (…) The concept of justice should be universal, so that it is
comprehensible and generally acceptable to all parties, regardless of whether they
live in industrial or developing countries.”

2.1 Looking Beyond the State: A Cosmopolitan Perspective
on Climate Justice
A cosmopolitan perspective, as written by Beck, suggests an “…erosion of distinct
boundaries dividing markets, states, civilizations, cultures, and not least of all the lifeworlds
of different peoples”.15 In the realm of climate change, scholars like Paul Harris et al. (2010,
2013)16 17 and others have suggested that efforts to operationalize climate justice will require
approaches that move beyond the traditional state-centric approach to international relations.
Focusing on distributive justice and in particular the “polluter pays” principle, Caney also
argues for an individualistic approach to distributing responsibility related to climate change,
which views the source of justice and rights to be the interests of individuals. 18 Other
19
scholars, like Stevenson and Dryzek (2012),
also suggest alternative governance
arrangements by questioning the democratic legitimacy of multi-lateral negotiations. They
argue that existing proposals for reforming multilateral negotiations promise greater
effectiveness, but fall short on legitimacy. Stevenson and Dryzek (2012) propose that the
dilemma of securing both effectiveness and legitimacy can be resolved in a deliberative
democratic model that combines mini-lateralism (instead of multi-lateralism) with discursive
representation.
“By taking into account not only international but also intra-national equity considerations, it
becomes possible to move beyond the simplistic developed–developing country dichotomy
and to reassess justice among states in the context of the practical realities of climate change.”
Harris et al., 2013:301

15

Beck,U. (2007) ‘A new cosmopolitanism is in the air’ www.signandsight.com/features/1603.html (accessed 6
April 2016)
16
Harris, P.G., Symons, J. (2010) Justice in adaptation to climate change: cosmopolitan implications for
implications for international institutions. Environmental Politics, 19:4, 617-636
17
Harris, P.G., Chow, A., Karlsson, R. (2013) China and climate justice: moving beyond statism. International
Environmental Agreements (2013) 13:291–305
18

Caney, S., 2005. Cosmopolitan justice, responsibility and global climate change. Leiden Journal of International
Law 18, 747–775.
19
Stevenson, H., Dryzek, J.S. (2012) The legitimacy of multilateral climate governance: a deliberative democratic
approach. Critical Policy Studies 6:1, 1-18
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As much as everyone recognizes the need to find a burden-sharing formula that can generally
be accepted as ‘‘fair’’ by most governments (Ringius et al. 2002), 20 the framing of the
climate change problematique in terms of states does not seem to offer much hope for
achieving this (Harris et al., 2013:297). Progress has often been measured by whether the
official multilateral negotiation process itself will continue or fall victim to narrowly defined
national interests (Harris et al., 2013:297).
The limitations of a state-centric approach is perhaps best illustrated by the example of
China’s standpoint in international climate negotiations. Generally speaking, China, next to
other parties, has adopted a statist posture on climate change, in particular emphasizing its
sovereign right to economic development and the Chinese state’s low historical emissions
(Harris et al., 2013). This view was reaffirmed in 2010 by Yu Qingtai, China’s Special
Representative for Climate Change Negotiations: ‘‘China cannot commit to doing more than
its historical responsibility requires and, during negotiations, it must put its own national
interests first’’ (Chinadialogue 2010).21
As much as theories of climate justice recognize the fundamental fairness in this principled
stance taken by China, there is a growing misfit between historical responsibility and current
emissions: the world cannot address climate change effectively without much more action
from China. However unjustly, the rich countries of the world see this misfit and pass the ball
back to China. (Harris et al., 2013:303). Practically speaking, it is the growing emissions of
China (and other large developing countries) that will greatly determine whether there is any
chance of achieving climate stability. The status quo is untenable as a survival strategy for the
twenty-first century (Harris et al., 2013:301).
In line with the cosmopolitan perspective, private affluence is thought to be an underlying
cause of environmental destruction (Hurth and Wells 2007) and a source of financing for
public investments in technologies that are necessary to tackle climate change effectively. In
short, to get robust mitigation efforts off the ground it is essential that the high-carbon
lifestyles of the global middle class are regulated and taxed, as well as those of the most
affluent people, is a necessity (Harris et al., 2013:301). Regulating/taxing high carbon
lifestyles must be part of robust mitigation efforts, unless there are very significant and rapid
technological breakthroughs.
Harris in particular has argued that the global costs of adaptation to climate change should be
shared not between states but redistributed between the world’s wealthy (i.e. those capable of
contributing) and the poor (i.e. those most heavily affected but least able to contribute).
According to this logic, while the state has an important role as ‘intermediary’, funds would
essentially flow from the capable to the vulnerable across boundaries.
Using the example of China again, according to Harris et al (2013), acting from a peoplecentered perspective would allow China to maintain its resistance to binding emissions targets
for the state as a whole (i.e. no mandatory emissions limitations or cuts for sovereign China),
yet at the same time make real progress toward climate change mitigation by taking steps that
would limit and soon reduce GHG pollution from the country’s affluent classes. (Harris et al.,
2013:302). But what evidence is there that attempting to pursue the cosmopolitan perspective,
and reducing the state to an intermediary in a global financial redistribution scheme
20

Ringius, L., Torvanger, A., & Underdal, A. (2002). Burden sharing and fairness principles in international
climate policy. International Environmental Agreements, 2, 1–22.
21
Chinadialogue. (2010). China’s Interest must come first. http://www.chinadialogue.net/article/show/single/
en/3792-China-s-interests-must-come-first.
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transferring funds from the wealthy and the middle classes to the poor, would in fact deliver
“robust mitigation efforts”? How likely, practically, is it that such policies will be
implemented?
States do employ taxes, regulations (and subsidies) to redistribute wealth internally. But such
redistributive measures are inherently political and often contested when applied
domestically. How likely are states to agree to such policies when they would transfer wealth
abroad? As the negotiating parties and the only actors currently legitimated and accepted to
make global climate policy, states would have to agree to reduce themselves to intermediaries
in measures redistributing wealth from their own citizens to the citizens of other countries. Or
they would have to bestow this taxing/regulatory/redistributive function to some accepted
supranational entity. At present, this seems extremely unlikely, to say the least. In practice, in
the negotiations, are there tradeoffs between the pursuit of greater justice and the pursuit of a
feasible agreement; tradeoffs between what would be ideally fair and what can actually be
agreed; tradeoffs between what would be equitable and what is effectively achievable? If it is
unjust for the poor and vulnerable to suffer the impacts of climate change, would it be
therefore just for philosophers and policy makers to pursue greater equity even if the
insistence on ideal justice meant failure to achieve an imperfect agreement that would
actually reduce the impacts of climate change?

2.2

Legal Obligations to Combat Climate Change

While a cosmopolitan perspective has the potential to offer fairer benefit and burden sharing,
honing in at the state level can nevertheless enhance climate justice by urging states to fulfill
their legal obligations with regard to curtailing climate change emissions. There are
foundations in existing law that are applicable to climate policy, as highlighted by the Oslo
Principles on Global Obligations to Reduce Climate Change (hereafter referred to as the Oslo
Principles).22 The Oslo Principles were adopted on March 1, 2015, by a group of experts in
international, environmental, tort, and human rights law. The working group included thirteen
lawyers and scientists from nine countries, including judges of the Supreme Court of Brazil,
the Netherlands, India, Australia and the European Court of Human Rights. The Oslo
Principles both define the scope of states’ legal obligations to protect the environment and
outline a means of meeting these obligations. According to the working group there are many
legal methods to force a country to reduce greenhouse gas emissions. Judges may, on the
basis of international law, human rights and liability judge what a state must do to prevent the
harmful effects of climate change. The centerpiece of the Oslo Principles is the Precautionary
Principle, which requires that:
1) GHG emissions be reduced to the extent and at a pace necessary to protect against
the threats of climate change that can still be avoided; and
2) the level of reductions of GHG emissions required to achieve this, should be based
on any credible and realistic worst-case scenario accepted by a substantial number
of eminent climate change experts.
The measures required by the Precautionary Principle should be adopted without regard to the
cost, unless that cost is completely disproportionate to the reduction in emissions that will be
brought about by expending it.

22

See http://globaljustice.macmillan.yale.edu/sites/default/files/files/OsloPrinciples.pdf
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By defining the scope of legal obligations relevant to climate change, the Oslo Principles may
provide some opinio juris that help judges decide whether governments are complying with
their legal obligations to address climate change. An example where a state is compelled to
scale up its efforts to combat climate change can be found in a court case in the Netherlands,
where the state was legally forced to reduce greenhouse gas emissions much more than its
own government plans, limiting at least 25 percent, in place of the 17 percent that is achieved
with the current policy. This was the verdict of the District Court in The Hague, on 24 June
2015, in a lawsuit filed by the Dutch civil society organization Urgenda. Never before has a
court sentenced a national government to a more effective climate policy. In the United States
there have been attempts, but they have all failed. Of course, this is “only” a first instance
case, whose verdict is not final because it is open to appeal. However, it sets an important
precedent in the context of climate change-related public interest litigation.
Not directly related to climate change, but a similar court case occurred in the Philippines,
where a group of children demanded a ban on the destruction of the rainforest. The children
claimed that large scale logging collided with the right to a balanced and healthy environment
for them and for future generations. The highest court in the Philippines judged in favor of the
children.
All these court cases, either in the Netherlands, United States or Philippines were confronted
with the same question: must the court intervene if policy failures can disrupt a society and
the government is not doing enough to stem the tide in time?
Lawsuits to force countries towards an effective climate policy are increasingly being
considered as an important avenue for breaking away from political indifferences and
deadlocks. The verdict in the court case on climate justice in The Netherlands is the first of its
kind worldwide. When filing the court case Urgenda argued that the government is doing too
little and should be held accountable for not taking appropriate action to safeguard a healthy
environment for future generations. In particular, Urgenda claimed that the Netherlands must
reduce greenhouse gases drastically by 2020, and much more than agreed within the EU. In
its defense the State of The Netherlands made an appeal to EU policies and international
agreements. Alongside, the State relied on the separation of powers: they claim that political
decisions on climate policy should not be taken in court, but by the government and
parliament. The judge argued that independent courts sometimes need to decide on the
conduct of politics, but it must be done with reticence. Since mitigation of climate change
actually requires a reduction of 25 to 40 percent of greenhouse gas in 2020, with explicit
reference to scientific consensus on this topic, the judge finds 25 per cent, instead of 40, a
modest and thus reticent requirement.
The legal obligations (of states) to combat climate change, as exemplified by the historical
court case in the Netherlands aligns with a human-rights based approach to climate change,
which is currently gaining traction (see section 2.4). The large majority of human rights are
affected through climate change, include the rights to life, freedom of expression and
movement, housing, water, food, health or professional development alike. They thus ought
to be dealt with in regional and international human rights bodies, such as the EU
subcommittee on human rights, the Council of Ministries at the Council of Europe and during
UN Human Rights Council Sessions. A human rights centered approach shifts the focus from
purely economic and scientific considerations consequences towards human rights violations
caused by climate change. This approach enhances democratization through active citizen
participation and the claim for transparency and accountability. Thus, a positive side-effect of
such responses to climate change is the creation of new ways of governance seeking justice
based on good governance principles.
5
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2.3 Climate Change as a Form of Ecocide
Outside a legal definition, ecocide describes the significant damage to or destruction of an
ecosystem to such an extent that peaceful enjoyment of a part of that environment will be
substantially diminished. Climate change, coupled with population growth and widespread
destruction of natural ecosystems, are driving planet earth towards irreversible changes for
which we lack adequate preparation, mitigation and adaptation strategies. A growing body of
scientific evidence suggests that the earth has reached a ‘tipping point’ 23 and we are
approaching ‘planetary boundaries’. 24 Climate change could be considered a form of ecocide
occurring on a global scale. Climate justice, therefore, can also be extended to the realm of
retributive justice. A range of immediate and effective mechanisms is needed to safeguard the
rights of future generations, but also the rights of nature itself against ecocide. One step
forward could be the creation of the crime of ecocide as a fifth crime against peace. A
research paper by the Human Rights Consortium at the School of Advanced Studies,
University of London, has shown that actually the United Nations has discussed such a crime
for decades, especially throughout the 1970s - 1990s. 25 The term became known after World
War II and, in particular, the Vietnam War. In 1973, a draft Ecocide Convention was
published calling for ecocide to be recognized as a peace crime. 26 Even though ecocide was
eventually shelved last minute in 1996, several countries implemented it in their national
legislations, such as Vietnam, 27 the Russian Federation, 28 and other former Soviet countries.
29

The most significant convention in which options were explored on how better to include the
crime of ecocide was the draft Code of Offences against the Peace and Security of Mankind,
30
a document which eventually was to become the Rome Statute of the International Criminal
Court. Three alternatives were discussed: to consider ecocide as a stand-alone crime; as a
crime against humanity; or as a war crime. 31 Ultimately, the only remainder in the Rome
Statute was Article 8.2.b.iv, under war crimes “intentionally launching an attack in the
knowledge that such attack will cause […] widespread, long-term and severe damage to the
natural environment which would be clearly excessive in relation to the concrete and direct
overall military advantage anticipated”. To date no single party has been convicted of the
environmental war crime.
The vital principle of nulla poena sine lege articulates that there is no penalty without law.
There are several interpretations of this principle in international law, but in this case it speaks
to the reality that today there is no international law against criminal mass damage and
destruction of ecosystems and animals, especially during peacetime.
23

University of California – Berkley, Evidence of Impending Tipping Point for Earth, Science Daily, (June 2012).
Available at: http://www.sciencedaily.com/releases/2012/06/120606132308.htm. Last accessed 4 March 2016.
24
Stockholm Resilience Center, Planetary Boundaries: Guiding human development on a changing planet,
(January 2015). Available at: http://science.sciencemag.org/content/early/2015/01/14/science.1259855. Last
accessed 4 March 2016.
25
Gauger A., Rabatel-Fernel M.P., Kulbicki L., Short D., Higgins P., Ecocide is the Missing 5th Crime Against
Peace, Human Rights Consortium, School of Advanced Study, University of London, (2012).
26
Richard A. Falk, Environmental Warfare and Ecocide – Facts, Appraisal and Proposals, 4-Security Dialogue,
Princeton University, pp. 80 – 96 (1973).
27
See Art. 342 of the Vietnam Penal Code.
28
See Art. 358 of the Criminal Code of the Russian Federation.
29
Armenia, the Republic of Moldova, Georgia, Belarus, Ukraine, Kazakhstan, Kyrgyzstan, Tajikistan.
30
Draft Code of Offences Against the Peace and Security of Mankind until 1987; see General Assembly resolution
42/151, of 7 December 1987.
31
Gauger A. et al., idem.
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In 2010, Polly Higgins, 32 a British barrister, revived the idea of ecocide. A proposal was
introduced into the International Law Commission (ILC) to amend the Rome Statute to
include the crime of ecocide. Subsequently, a Model Ecocide law text has been finalized in
2015, which defines the crime of ecocide as:
(a) acts or omissions which cause or may be expected to cause, and/or
(b) failure to assist where climate related events have caused or may be expected to
cause:
i.
widespread, or
ii.
long-term, or
iii.
severe loss or damage to, or destruction of ecosystem(s) of a given territory,
such that peaceful enjoyment by the inhabitants has been or will be severely
diminished. 33
While awaiting international recognition, these issues are being played out in domestic
claims. Several states have started to recognize the rights of nature, ecosystems and animals
and there has been an increasing recognition of the intersection between human rights and
environmental degradation. 34 Bolivia adopted in 2010 the Law of the Rights of Mother Earth,
35
while Ecuador dedicated an entire chapter of its 2008 constitution to the Rights of Mother
Earth (Pachamama). Significantly, several court judgements afford protection to ecosystems
and animals. Countries such as Kenya, South Africa, Uganda or Benin have recognized the
sanctity of certain natural cites belonging to indigenous communities; Dolphins have recently
been recognized to possess ‘personhood’ in India; 36 Belize ruled in the 2009 Westerhaven vs.
Belize case that “it is really more accurate to describe and refer to the damage as ‘injury’ to
the Barrier Reef because the reef is a living organism”. 37 In 2008, the Criminal Court of Paris
convicted for the first time a company for environmental damage. More recently, in July
2015, Guatemala became the first country to establish a court dedicated to adjudicating the
crime of ecocide. In its first case, the Environmental Crimes Court ruled against a palm oil
corporation, an industry associated with a litany of human rights and environmental abuses in
the country. An appellate court upheld the decision. 38
While it is important to recognize the progress made by national jurisdictions in addressing
crimes to the environment, a void within international law remains and affects the ability of
domestic jurisdictions to respond to grave problems of climate change, notwithstanding the
legal obligation examples mentioned in Section 2.4. For instance, the Arctic is still protected
by soft law instruments, and the legal regime protecting the environment against reckless
exploitation remains inadequate. 39

32

Polly Higgins, Eradicating Ecocide, Shepheard-Walwyn Publishers, London, (2010).
More information can be found at http://eradicatingecocide.com/. Last accessed 7 March 2016.
34
From the right to self-determination, right to economic and social development, right to natural resources, right
to communicate to the right to food, right to life, health and human dignity.
35
Bolivia Ley de Derechos de la Madres Tierra, (2010).
36
See Circular F.N0,20-1/2010-CZA(M)/2840 Government of India – Ministry of Environment and Forests,
(2010).
37
Attorney General of Belize vs. MS Westerhaven Schiffahrts GmbH&Co KG, Reider Shipping BV (2009).
38
Courtney Parker, Justice in Guatemala: Guatemalan Court Upholds Revolutionary Ruling on Ecocide, IC
Magazine, (January 2016). Available here: https://intercontinentalcry.org/justice-in-guatemala-guatemalan-courtupholds-revolutionary-ruling-on-ecocide/ Last accessed 7 March 2016.
39
Lay B., Neyret L., Short D., Baumgartner M.U., Oposa A.A., Timely and necessary: Ecocide Law as Urgent and
Emerging, The Journal Jurisprudence, (2015), p. 445.
33
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Ecocide also aims to underline the urgent necessity to establish respect for future generations,
a principle that was referenced already in several declarations, such as the 1992 UN
Framework Convention on Climate Change, the Stockholm Declaration or the Rio+20
Declaration. Sanitary, environmental and nuclear disasters all demonstrate the need to act and
implement legal provisions to safeguard the rights of our children and grandchildren.
Furthermore, the rights of indigenous peoples, whose survival depends on their traditional
lands, are threatened where acts of ecocide are being committed. The 2007 Declaration on the
Rights of Indigenous Peoples reinforced their right to be engaged in free, prior and informed
consent in any process that might affect their livelihood, as stated in ILO’s Convention No.
169. Nevertheless, more needs to be done to protect and safeguard these rights.
While recognizing climate change as a form of ecocide, and establishing a new norm that
prohibit ecocide might not prevent damage to the environment, it could nonetheless send a
strong signal of the obligation upon States, corporations and individuals to protect it.

2.4

Outlining a Rights-Based Approach to Climate Change

The Intergovernmental Panel on Climate Change (IPCC)’s Fifth Assessment Report (AR5)
confirmed that climate change is real and that it poses an enormous threat to the lives and
well-being of individuals and ecosystems across the world.40 Unequivocally, climate change
will have a profound effect on the enjoyment of human rights for billions of people. It is
already contributing to food shortages, drought and ecosystem degradation across the entire
planet.41 Reports of the UNFCCC,42 UNDP,43 Human Rights Council,44 as well as of certain
think tanks and scholars,45 have shown clearly that the detrimental effects of climate change
fall particularly heavily upon more vulnerable sectors of society owing to geography, poverty,
cultural and ethnic background, gender, age or disability. Furthermore, some regions are hit
harder than others. Low lying areas and coastal regions tend to be more exposed to extreme
weather phenomena, such as hurricanes and flooding46 than, for example, arid or semi-arid
environments that are more prone to desertification and climate change induced shifts in
rainfall and seasonal patterns. Rising temperatures are also causing significant changes in the
Artic ecosystems that support many indigenous communities.47 At the same time, developing
countries, and the more vulnerable populations within them, tend to be less capable of
adjusting grazing and irrigation methods, introducing disease resistant crops or taking other
measures to counteract the impact of climate change on agricultural production and
subsistence farming. In this context, the burdens arising from climate change damage and the
costs of mitigation or adaptation should be more equitably shared.
40

IPCC, Climate Change 2014:Impacts, Adaptation, and Vulnerability, Contribution of the Working Group II To
The Fifth Assessment Report of the Intergovernmental Panel on Climate Change (Cambridge University Press
2014).
41
See Oxfam, Entering Uncharted Waters: El Nino and the Threat to Food Security, (2015).
42
See UNFCCC Paris Climate Change Agreement, available here.
43
See UNDP Report, UNDP and Climate Change – Zero Carbon, Sustainable Development, (November 2015).
44
See HRC Summary report on the outcome of the full-day discussion on specific themes relating to human rights
and climate change, held on 6 March 2015 during the twenty-eighth session of the Council.
45
Such as the Policy Report by Jane McAdam and Marc Limon, Human Rights, Climate Change and CrossBorder Displacement: the role of the International Human Rights Community in Contributing to Effective and Just
Solutions, (2015).
46
Anthony Oliver-Smith, Sea Level Rise and the Vulnerability of Coastal Peoples: Responding to the Local
Challenges of Global Climate Change in the 21st Century, UNU-EHS Publication, (July 2009).
47
Sheila Watt-Cloutier, Petition to the Inter-American Commission on Human Rights Seeking Relief from
Violations Resulting from Global Warming Caused by Acts and Omissions of the United States, (December 2005).
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Ensuring that climate change related strategies are conceived and implemented in ways that
maximize fairness and equity remains the concern of ‘climate justice’. The concept of
‘climate justice’ is a perspective or focus that recommends alignment of climate change
prevention, mitigation and adaptation strategies with sustainable development policies that
incorporate a human rights-based approach.
In this context, it is therefore useful to explore the meaning of ‘human rights-based approach’
and how it relates to climate justice in more concrete terms. Essentially, the adoption of a
human rights-based approach to climate justice implies that challenges and solutions must
take full account of the human rights of individuals and groups affected by climate change, of
measures to reduce climate change, and of climate change adaptation strategies. It aims to
ensure that human rights are accorded prime consideration among the wide array of social,
political, economic, and security priorities that face Governments and the international
community at large.48 In view of this, the implementation of measures to control water flow
and prevent flood damage through the erection of dams and spillways, for example, should
not be carried out in ways that displace indigenous communities or other people from
traditional homelands upon which they might depend for their livelihood and survival.49 To
take another example, conservation policies should not be enacted in a way that restricts
access to everyone’s right to clean and affordable food and water. More broadly, all climate
change related international agenda setting and national policy action should ensure the
maximum promotion and protection of the human rights of all on a non-discriminatory basis.
In this sense, it is essential to identify clearly which and whose human rights are affected
when, where and how. It is crucial to determine the corresponding legal obligations upon
Governments, corporations and other key entities to respect those rights when it comes to
climate justice issues, as this is the element which lies at the heart of the human rights-based
approach. 50
In turn this implies that policy setting and implementation at all levels should be guided by
the basic minimum human rights standards set out in the Universal Declaration of Human
Rights, as well as by the main multilateral UN human rights treaties, such as the International
Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil and
Political Rights, the Convention on the Rights of the Child or the ILO Convention No. 169
concerning Indigenous and Tribal Peoples. The Vienna Declaration and Programme of
Action, the Declaration on the Right to Development, the 2030 Agenda for Sustainable
Development, the UN Common Understanding of a Human Rights-Based Approach to
Development Cooperation, as well as certain other resolutions 51 and soft law 52 at both
regional and national level, offer considerable guidance on how to develop climate change
policy in a fair and equitable manner, in short, to produce ‘climate justice’.
The interconnectedness and interdependence among all human rights, the principles of nondiscrimination and equality, of democratic accountability, rule of law and political
48

See the OHCHR Report on the Relationship between Climate Change and Human Rights, A/HRC/10/61,
(January 2009).
49
Victoria Tauli-Corpus & Aqqaluk Lynge, Impact of Climate Change Mitigation Measures on Indigenous
Peoples and on their Territories and Lands, study presented at the UN Economic and Social Council, Permanent
Forum on Indigenous Issues, 7th session, E/C 19/2008/10 (2008).
50
UNEP, in cooperation with Columbia Law School, Sabin Center for Climate Change Law, Climate Change and
Human Rights, p. 15 (December 2015).
51
Such as HRC resolution 7/23 that acknowledged the threat of climate change (March 2008); or UNGA
resolution 64/2921 that explicitly recognized the human right to water and sanitation and acknowledged that clean
drinking water and sanitation are essential to the realization of all human rights (2010).
52
I.e. Agenda 21 and Principle 10 of the 1992 Rio Declaration on Environment and Development.
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inclusiveness of all stakeholders in policy making, on climate change issues, remain basic and
uncontroversial standards. Putting these and other related principles into practice, however,
poses concrete challenges in terms of actual implementation. As an example, laws regulating
water flow to ensure more efficient irrigation because of desertification or shift in rainfall
patterns, is bound to advantage some local communities over others and, in some cases, it
could even destroy livelihoods or cause transboundary harm to communities downstream. 53
The principles of indivisibility, interdependence and interrelatedness of human rights remind
policy makers that civil and political rights, such as freedom of movement, the right to vote,
free speech or freedom of association cannot be accorded priority over the rights to food,
clean water, health and other economic, social and cultural rights, or the other way around.
Practically speaking, the principles of the rule of law, genuine participation, inclusion and
access to information, require that law and policy processes, as well as adjudication of
disputes, be done according to the law and legal principles rather than by executive decree or
in any other arbitrary manner. In this context, all affected communities, particularly
vulnerable groups, must be genuinely, thoroughly and diligently consulted on the decisions
which are likely to affect them with regard to climate-related issues. It requires that those who
are unavoidably disadvantaged from climate policy decisions be adequately compensated for
their loss, that the disadvantage itself is minimized and that, more generally, everyone has
recourse to challenge law and policy in climate related matters so that injustices can be fairly
redressed. 54
In short, climate justice has to adopt a consistent human rights-based approach for the
following reasons:
-

-

-

First, the effects of climate change and the measures to prevent, reduce or mitigate
these effects, together with climate change adaptation strategies, inevitably affect the
human rights of individuals and groups. In order to fully recognize the human rights
implications of climate change issues, a human rights-based approach therefore has to
be taken that accurately identifies which human rights of whom are affected and how,
as well as the kinds of approaches that should be taken to provide redress to those
persons;
Second, policy making regarding climate justice issues will be more sustainable and
equitable only if affected populations, particularly vulnerable groups, are fully
empowered to associate, organize and present their views on decisions to be taken, in
a genuinely and democratic fashion. That implies that climate justice can be achieved
only if the human rights guaranteed in all universal human rights standards and
norms, of everyone affected in any way by climate change, are fully respected;
Third, where legal disputes arise in relation to climate change issues, the courts and
any other dispute resolution mechanisms, must adjudicate the matter in line with
international human rights law. This has to take precedence over domestic law and
policy wherever they may be inconsistent for the simple reason that every State is
bound by its international law and it therefore cannot accord its own constitutional or
statutory domestic law or policy over its international legal obligations.

53

See Report by the Food and Agriculture Organization of the United Nations and Earthscan, The State of the
World’s Land and Water Resources for Food and Agriculture – Managing Systems at Risk, (2011).
54
See Mara Silina, European Environmental Bureau & European ECO Forum, Is Everything Right with Public
Participation in Climate Related Decisions?, Presentation for the Fifth Meeting of the Task Force on Public
Participation in Decision-making, Geneva, February 23 – 24, (2015).
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2.5 Climate Change Induced Migration and Implications for
Justice
Prior to addressing the issue of climate change induced migration, it is important to make a
distinction between refugees, migrants, and internally displaced persons (IDPs), all of which
are covered under this section. The term “refugee” is defined under the 1951 Refugee
Convention as a person who “owing to a well-founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social group or political opinion, is
outside the country of his nationality, and is unable to, or owing to such fear, is unwilling to
avail himself of the protection of that country.” 55 This is different from the definition of
migrant, which is explained by the International Organization for Migration (IOM) to include
those that move across borders voluntarily to improve the prospects for themselves or their
family.56 It is worth noting that this is not a universally accepted definition. It should also be
acknowledged that the nature of “voluntary” is questionable as studies have shown that most
migration decisions fall somewhere on a continuum between forced and voluntary. 57 For
movements within national borders, the definition of IDPs is covered under the Guiding
Principles on Internal Displacement. It states that IDPs are “persons or groups of persons who
have been forced or obliged to flee or to leave their homes or places of habitual residence, in
particular as a result of or in order to avoid the effects of armed conflict, situations of
generalized violence, violations of human rights or natural or human-made disasters, and who
have not crossed an internationally recognized State border.” 58 Under the term IDPs, this
paper also includes participants in planned relocation schemes. When this paper makes use of
the term climate change induced migration, it refers to movements that take place either
directly or indirectly as a result of the impacts of climate change and incorporates all three
groups mentioned above.
Droughts in Syria and floods in Bangladesh illustrate how climate change and migration are
linked. Reports by the International Food Policy Research Institute and UNISDR show that
from 2006 to 2011, 60 percent of the Syrian population had to deal with the worst prolonged
drought and the heaviest crop failures for thousands of years as a result of climate change.59
The consequences include at least two million people living in extreme poverty, farmers
forced to relocate to cities, and youth more susceptible to joining extremist groups. The first
protests against the Syrian government in early 2011 evolved into the current civil war, which
has had far-reaching regional and international consequences, including the worst refugee
crisis since the Second World War.
Bangladesh, a low-lying country with the majority of its population living close to sea level,
is subject to frequent natural disasters such as cyclones, river floods and sea water intrusion
due to a rise in sea levels. Climate change has the potential to displace 20 million people both
within and beyond Bangladesh, most of whom will reside in urban slums with lack of access
to basic services.60

55

Refugee Convention
IOM webpage
57
Nishimura 2015
58
Guiding Principles on Internal Displacement, p.5
59
See http://cdm15738.contentdm.oclc.org/utils/getfile/collection/p15738coll2/id/124918/filename/124919.pdf;
http://www.preventionweb.net/english/hyogo/gar/2011/en/bgdocs/Erian_Katlan_&_Babah_2010.pdf;
http://www.pnas.org/content/112/11/3241.full.pdf
60
See http://e360.yale.edu/feature/in_low-lying_bangladesh_the_sea_takes_a_human_toll/2234/
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Two broad categories of events associated with climate change impact on migration in
different ways. Rapid onset events such as storms and floods impact on migration directly and
tangibly. These events have become a primary cause of forced migration, particularly internal
displacement, and the effects of climate change are expected to intensify such disasters and
accelerate displacement rates in upcoming decades. The number of storms, droughts, and
floods has increased threefold over the last thirty years and the effects on vulnerable
communities has been devastating, particularly in the developing world. 61 Since 2008, an
average of nearly twenty-seven million people have been displaced annually by natural
hazard-related disasters. This is the equivalent to one person being displaced every second.62
The relationship between slow onset events (such as droughts, water scarcity, sea level rise,
desertification, and coastal erosion) and migration is more complicated, although ecological
responses due to recent climate change are already clearly visible.63 Examples of slow onset
events include water scarcity, sea level rise, desertification, and coastal erosion. Slow onset
events place stress on those who are already vulnerable, such as indigenous peoples, women,
and children. These groups may be more dependent on natural resources and a healthy
ecosystem for their survival as well as having less access to coping mechanisms (e.g.
mobility, land ownership, and emergency funds) in their place of residence. As a result, they
become migrants or IDPs as an adaptation strategy. In addition, slow onset events act as
threat multipliers that exacerbate existing political and social tensions and undermine coping
capacities. These may in turn lead to (violent) conflict between or within states, resulting in
an increasing number of refugees, migrants, and IDPs.
Where climate change induced migration is taking place, there are grave implications,
particularly for the human rights of refugees and IDPs. The most relevant human rights in the
context of climate change induced migration are economic, social, and cultural rights. Among
these are the rights to health or a healthy environment, to establish and uphold a family, to
adequate housing, to access water and food, to property such as a house or land, to education,
and to choose one’s own professional development. The lack of citizen status and sometimes
also the inability to speak the host area’s language implies that many refugees do not have
access to basic services, are deprived of many abovementioned rights, and cannot effectively
participate in decision-making. The challenges are not as severe for IDPs. Families of IDPs
are often separated by force. They are driven to unfamiliar territories where it is more
difficult, or even impossible, to exercise their skills or professional qualifications. Moreover,
uprooted people, be they refugees or IDPs, not only face material loses but also the loss of
their religious, ancestral or heritage sites, their native language and traditions when they have
to adapt and survive in alien territories. In addition, for host communities, particularly those
that are linguistically and culturally diverse, both unplanned displacement and planned
relocation of significant population groups to their communities may upset established
communities and lead to cultural and social tension, radicalization, and conflict. Finally, as
natural resource dependent rural livelihoods are undermined by climate change impacts, a
rapid urbanization process also results in significant stress for urban areas, the majority of
which are located in some of the most vulnerable hotspots of the world such as deltas and
coastal areas.
Climate change induced migration poses new challenges to the international system. The
related legal and normative framework as well as institutional roles and responsibilities
61

Internal Displacement Monitoring Centre (IDMC), “Global Estimates: People Displaced by Disasters” (Geneva:
IDMC, September 2014).
62
Idem
63
See http://www.uvm.edu/~bbeckage/Teaching/HCOL_185_2014/AssignedPapers/Walther.Nature.2002.pdf
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remains poorly developed and defined.64 There is no legally binding international agreement
for climate change induced migration, although there is a UN Human Rights Council Special
Rapporteur on the human rights of internally displaced persons. International law does not
grant refugee status to those forced to move across borders because of climate change,
because these movements are not made as a consequence of political persecution. A case
from September 2015 illustrates this gap very well. A Kiribati national, whose land and
livelihoods is being eroded by climate change requested refugee status in New Zealand but
was rejected by the high court of New Zealand due to a lack of legal basis for his refugee
status.65 There is also no clear provision for internal displacement occurring due to climate
change. For example, internal migrants such as farmers are forced to move to cities due to
long term droughts and multi-annual crop failures (e.g. in Syria) or conflicting land claims
(e.g. in Burundi). Currently, these movements are subject to domestic laws and should
normally be governed by freedom of movement and settlement. While some internal
displacement is seasonal, others are permanent if the habitat on which people’s livelihoods
depend on is completely destroyed by climate change. The Guiding Principles on Internal
Displacement provides a normative framework for national authorities to protect IDPs in the
context of conflict, human rights violations, natural disasters and development projects and
can in theory cover internal displacements due to climate change impacts. Nevertheless, these
are not legally binding.
In addition to the gap in international law to govern climate change induced migration, there
is also the difficulty of pinpointing the source of harm in causing climate change induced
migration, which is of a similar nature to the challenge of attributing responsibilities to states
in the international negotiations within the climate change regime. In addition, the multiple
pathways and feedbacks between the climate system, natural resources, human security, and
societal stability make the linkage between climate change and the actual movement
problematic to establish. As a result, the question of who should take responsibility for
refugees, migrants, and IDPs remains unanswered. For cross-border movements, as “climate
refugees” fall through the cracks of the international legal system, humanitarian assistance
offered to them can only be based on creative use of existing instruments associated with
political persecution, whose relationship with climate change impacts is nevertheless difficult
to establish. For internal displacement, developing countries, particularly fragile states, bear a
disproportionate burden for protecting and assisting internal displacement within their
countries while their richer counterparts have historically contributed (and arguably still are
contributing) to the majority of greenhouse gas emissions. Protection for those involved in
climate change induced migration is therefore dependent on the moral obligation of the global
society rather than legal obligation.66
In summary, both rapid and slow onset events caused by climate change can significantly
cause, alongside other factors, movement of people within and across borders, making it
difficult for them to access basic human rights. Whether they are rapid or slow onset events,
the links between climate change impacts and migration are far from
straightforward. Climate-specific factors are difficult to isolate from other challenges, such as
conflict, governance and levels of development. It is therefore important to look at the
broader context of migration. The importance of dealing with climate change induced
migration has been recognized by the UNFCCC, which in the Cancun Adaptation Framework
mentioned that Parties should take “measures to enhance understanding, coordination and
64

Martin, 2010; Bradley and Cohen, 2013
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cooperation with regard to climate change induced displacement, migration and planned
relocation, where appropriate, at national, regional and international levels.” 67 While most
persons uprooted by environmental disasters will remain within their own countries, entitled
in theory to the protections set out in the Guiding Principles on Internal Displacement, their
state may lack the capacity or willingness to provide assistance. Perhaps an even larger
protection gap pertains to refugees who cross international borders. Strengthening protection
for those displaced by the effects of climate change must include: clarifying and expanding
normative and organizational frameworks; crafting comprehensive national protection
policies; raising awareness of human rights protection; and pioneering more effective
68
approaches for dealing with states that fail to protect their citizens.
Even though climate change induced migration has been recognized in the Cancun
Adaptation Framework, the historical COP21 climate-deal reached in Paris does not expand
the definition of a refugee to include climate-induced migration, much to the disappointment
of some close observers.69 As a result, the UN still does not recognize climate or extreme
weather as grounds for asylum. It is crucial, however, that high-level policy-makers adopt at
least some of the above-mentioned options to protect millions who have fled their homes due
to extreme weather.

2.6

Multilevel Governance Challenges

Most specialists agree that states face many institutional inadequacies when mitigating or
adapting to climate change impacts and that new governance mechanisms are needed to
improve climate governance at multiple levels. The concept of multilevel governance is an
effort to collectively solve public problems by involving a series of relevant actors from the
local to the global level, such as institutions, states, civil society, and business. Governance
challenges, whatever countries’ institutional settings and context, are significant and critical.
The term multilevel governance is used to characterize the relationship between public actors
situated at different administrative and territorial levels. This creates layers of actors who
interact with each other: (1) across different levels of government (vertical coordination); (2)
among relevant actors at the same level (horizontal coordination at central or at subnational
level); or (3) on a networked basis. This relationship exists regardless of constitutional system
(federal or unitary) and affects the implementation of public policy.70
Debates over scaling powers within multilevel governance have become widely discussed in
several related academic subdisciplines, including economic federalism, political geography,
EU studies, and international public policy. 71 For example, conflicts over the appropriate
scale or institutional level of policymaking characterize multilevel governance.72
67
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(Cancun Adaptation Framework) para 14(f).
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Huntjens, Patrick. “Water management and water governance in a changing climate: Experience and insights on
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Under certain circumstances, experience gained and solutions found at one level of a
particular scale might be appropriate to solve a problem at either a higher or a lower level of
that scale. Thus scaling is a concern when searching for solutions to multiscale and multilevel
systems such as linked social-ecological systems. On the other hand, caution in transferring
institutional arrangements is critical because an arrangement that fits one setting of a problem
might not be suitable on another level or scale.73
Within this paper, we propose several recommendations for addressing multilevel governance
challenges for climate governance, including integration of important bottom-up processes of
learning with top-down policy strategies, vertical integration across levels, horizontal
integration across policies, and adaptive or polycentric governance.

2.7

Institutional Design for Climate Governance

As climate action is operationalized, considerations and local perceptions of justice must be
taken into account in designing mitigation and adaptation programs. Social justice in climate
action also means inclusiveness: those who are supposed to benefit from climate action must
be included in the decision-making process to ensure that mitigation and adaptation measures
do not reinforce existing perceptions of injustice or produce new tensions. For this reason,
vulnerability and risk assessments are needed to avoid mal-adaptation, given that adaptation
actions might well increase vulnerability rather than reduce it. Some examples are sea level
rise or flood protection infrastructure that disturbs the natural dynamic nature of coastal and
river systems, or cooling or water supply technologies that increase energy consumption.
Interventions can shift the distribution of benefits or involuntary risks from one group to
another.74 Adaptation may even exacerbate injustice, such as when actions in the logic of
protecting national assets and interests render some disadvantaged groups even more
vulnerable. Hence, a better understanding is required of the underlying processes of climate
change adaptation pertaining to trust building, conflict resolution, and pursuits of social
justice among vulnerable parties.
If, under present conditions climate variability is already important to successful management
of water and natural resources in many parts of the world, in that it drives processes of local,
national, and regional adaptation, then climate change adds to the existing complexities of
achieving just socioeconomic development that involves multiple uses of water among
growing numbers of users in fair and sustainable ways. 75 Proactive integration of climate
change adaptation, disaster risk reduction, and sustainable development strategies is often
needed. However, as yet we know little about the politics of how strategies actually work,
whether in regard to trust building, conflict resolution, how which different interests are
weighed against each other, or some other way.
Governance,” American Political Science Review 97, no. 2 (May 2003): 233–43; on international public policy,
see Young, Creating Regimes.
72
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Patrick Huntjens and his colleagues provide an evidence-based contribution to understanding
processes of climate change adaptation in the Netherlands, Australia, and South Africa that
builds on the work of Nobel Prize Winner Elinor Ostrom on institutional design principles for
local common pool resources systems. 76 In dealing with complexities and uncertainties
related to the impacts of climate change, the authors argue, additional or adjusted institutional
design propositions are needed to facilitate learning processes. 77 This is especially true in
addressing complex, cross-boundary and
large-scale resource systems, such as river
basins and delta areas in the Netherlands and
Box 1. Institutional Design Principles for
Climate Governance
South Africa or groundwater systems in
Western Australia. Huntjens and his
1)
Clearly defined boundaries
colleagues provide empirical support for a
2)
Equal and fair (re)distribution of
set of ten refined and extended institutional
risks, benefits and costs
design propositions for the governance of
3)
Collective choice arrangements
adaptation to climate change (see box 1).78
4)
Monitoring and evaluation
Together they capture structural, agency, and
5)
Graduated sanctions
learning dimensions of the adaptation
challenge and provide a strong initial
6)
Conflict prevention and resolution
framework to explore key institutional issues
mechanisms
in the governance of adaptation to climate
7)
Minimal recognition of rights to
change. These propositions support a
organize
management as learning approach to dealing
8)
Nested enterprises or polycentric
with complexity and uncertainty. They do
governance
not specify blueprints, but encourage
9)
Robust and flexible processes
adaptation tuned to the specific features of
10)
Policy learning
local geography, ecology, economies, and
cultures.
Source: Ostrom, 1990; Huntjens, 2010;
Huntjens et al. 2012.

All parties—donor community, government,
civil society, and others—must be aware that
developing context-specific arrangements
for all these elements is critical. The
arrangements should take into account the environment in which local governmental and
nongovernmental stakeholders have to operate, focusing on effective cooperation between
them, the required capacity building and training of staff, joint information production and
exchange, how to deal with corruption, and how to provide a positive incentive structure that
stimulates accountability and responsiveness.79
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The design principles have several potential uses in practice. First, by taking into account the
issues they highlight, making and evaluating steps at different levels of governance can be
made more adaptive. In this type of application, the design principles can be seen as
diagnostic tools rather than blueprints for institutional reform. The specific solutions are
almost always highly context dependent.
Second, the principles should be useful for exploring new and refining existing adaptation
strategies by focusing more attention on their governance—in particular, how decisions about
particular strategies are reached. This can help overcome the frequent neglect of power
relations and interests in the making of adaptation policy.
Third, the principles may be useful not only to planning agencies and government processes
but also to community-based organizations and the private sector actors interested in working
with other stakeholders in proactive approaches to adaptation. Several of the roles implied by
the design principles may be taken up effectively in some situations by nonstate actors and
multistakeholder bodies.

3.

Policy and Governance Recommendations

Based on our analysis, we identify the following key policy and governance reform
recommendations for advancing climate justice, as summarized below:


Looking beyond the state and towards a cosmopolitan perspective on climate
justice.
As much as everyone recognizes the need to find a burden-sharing formula that can
generally be accepted as ‘‘fair’’ by most governments, the framing of the climate
change problematique in terms of states does not seem to offer much hope for
achieving this. If we open up the traditionally closed box of ‘‘the state,’’ we see that
the real divide is not only between developed and developing states, but also between
affluent and poor people. One way of recognizing this is to focus less on states and
more on people. In short, to get robust mitigation efforts off the ground, it is essential
that the high-carbon lifestyles of the global middle class are taxed and regulated, as
well as those of the world’s most affluent people. Hence, from a cosmopolitan
perspective, the global costs for adaptation to climate change should be shared not
between states but redistributed between the world’s wealthy (i.e. those capable of
contributing) and the poor (i.e. those most heavily affected but least able to
contribute). According to this logic, while the state has an important role as
‘intermediary’, funds would essentially flow from the capable to the vulnerable
across boundaries.



Urging the fulfilment of legal obligations to combat climate change
States can no longer hide behind slow international negotiations and an apparent
absence of agreements on climate change. Existing law already spells out legal
obligations to reduce GHG emissions. The Oslo Principles can be seen both as an
awareness raising instrument and as a guide for judges to urge compliance by the
state with their existing legal obligations, which can be invoked by civil society to
hold their governments accountable when they are not doing enough to mitigate
climate change.



Recognizing climate change as a form of ecocide and a crime against peace
17
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Due to the irreversible global (environmental) changes that climate change is causing,
with impacts extending onto the future generations, (future) peaceful enjoyment of
the damaged environment becomes substantially diminished. Climate change can and
should be recognized as a form of ecocide, with ecocide also recognized as a crime
against peace in international law. The official inclusion of ecocide prevention as an
international norm can help advance climate justice by, at a minimum, signaling to
states, corporations and individuals that they have obligations to mitigate climate
change and at a maximum, provide a new mechanism for safeguarding rights violated
due to a lack of action to address climate change.


A human-rights based approach to climate justice
A human rights-based approach to climate justice provides a valuable lens for
ensuring that climate change mitigation and adaptation strategies are both equitable
and fair. Every State has an obligation to respect and protect human rights and ensure
that responses to climate change do not result in human rights violations. In this
sense, the global human rights regime comprising international human rights law,
guiding principles and resolutions, must ensure all stakeholders, particularly
vulnerable parts of the population, have access to remedies as well as the right to
participate fully in climate change policy making.



Strengthening protection for those displaced by the effects of climate change.
While most persons uprooted by environmental disasters will remain within their own
countries, entitled to the protections set out in the Guiding Principles on Internal
Displacement, there is a need for greater clarity regarding the status and protection
requirements of those displaced by ‘slow onset’ disasters. But the largest protection
gap pertains to environmentally displaced persons who cross international borders.
Strengthening protection for those displaced by the effects of climate change must
include clarifying and expanding normative and organizational frameworks; crafting
comprehensive national protection policies; raising awareness of human rights
protection; and pioneering more effective approaches for dealing with states that fail
to protect their citizens.



Formulate institutional design proposals for inclusive and equitable climate
governance at multiple levels.
The institutional design propositions for inclusive and equitable climate governance,
as described in section 2.8, capture structural, agency and learning dimensions of the
governance challenge. They also provide a strong initial framework to explore key
institutional issues in the governance of climate adaption or mitigation. Contextspecific arrangements are critical. These arrangements need to take the environment
in which local government and other stakeholders have to operate into account. It
requires a focus on stakeholder participation, effective cooperation, capacity building
and staff training, joint information production and exchange, how to deal with
corruption, and how to provide a positive incentive structure, which stimulates
accountability and responsiveness.



Multi-level and multi-stakeholder climate governance to advance climate justice.
To be effective, climate governance
needs to include the macro level
(intergovernmental and international), the meso level (regional, national, and
subnational), and the micro level (municipal, local, and community). It also and
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especially needs to be nonterritorial (corporate, industrial, transnational, and
transboundary).
Multilevel governance is needed to create the necessary linkages, by means of
participation and deliberation, informed by context in order to incorporate political
and public support, and verify and accredit activities on the ground. This in turn
entails fine-tuning bottom-up learning processes with top-down policy strategies and
visions.
It is clear that a ‘one-size-fits-all’ approach for mitigation or adaptation is not
appropriate for the complexities of climate change. Strategies should stimulate and
support pro-active mitigation and adaptation responses, whilst retaining the flexibility
and robustness necessary for enabling the development, testing and implementation
of measures at the local scale. The complexities of climate change impacts poses a
major challenge for strategic policy communities, since integration needs to occur
horizontally across different sectors and policy areas, as well as vertical integration
across levels. This ultimately will require the consideration of mitigation or
adaptation through existing institutional mechanisms, a process commonly known as
‘mainstreaming’. In consequence, this means that local authorities have to adapt their
spatial planning, housing, farming, water management, public health and otherwise
business policies to the environmental and climatic changes. Resettlements and
reallocation of people is one of the most applicable adaptation policies which
communities and governments have to deal with.
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